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G>urt of Appeals of the District of G>liimbia 

No. 4874. 

L. C. Heydeick, Appellant, 
vs. 

Commissioner of Internal Revenue. 


1 Docket Number 4120. 

I 

I 

L. C. Heydeick, Petitioner, 
vs. 

I 

Commissioner of Internal Revenue. | 

For Taxpayer: Robert Ash, Esq., T. J. Reilly, Esq. 

For Commissioner: T. N. Wilkins, Esq., V. J. He|feman, 
Esq., M. N. Fisher, Esq., A. H. Murray, Esq., W. Pi Gibbs, 
Esq. 

Docket Entries. 

1925. 

May 9. Petition received and filed. | 

“ 12. Motion regarding hearing filed by taxpayer. 

“ 13. Copy of petition served on Solicitor. i 

“ 13. Notification of receipt mailed taxpayer. 

June 2. Motion to make petition more definite filed by 

Solicitor. 

“ 5. Order that certified copy of commissioner’s mo¬ 

tion that petition be made definite and cer¬ 
tain, be served on taxpayer, who shall have 
until June 13, 1925, on which to answer or 
otherwise move with respect to said motion, 
signed and filed. Both sides notified. 

“ 11. Motion acquiescing in motion of Solicitor and 

asking that he be given until Aug. 15, 1925 to 
file Amended Petition filed by taxpayer. 

1—4874a 
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June 11. Order, allowing taxpayer until Aug. 15, 1925 to 
file an Amended Petition, signed and filed. 
Both sides notified. 

“ 19. Granted (Taxpayer’s motion). Both sides noti¬ 

fied. 

July 13. Amended petition filed by taxpayer. 

“ 15. Copy of amended petition served on Solicitor. 

Notification mailed taxpayer. 

Aug. 1. Motion to consolidate with 5503 filed by taxpayer. 

“ 4. Answer to Amended petition filed by Solicitor. 

“ 13. Order consolidating with 5503 and placing on 

Calendar of 10-22-25, signed and filed. Both 
sides notified. 

Oct. 8. Hearing date changed to 1-28-26. 

1926. 

Jan. 16. Motion for continuance to Reserve “B” filed by 

taxpayer. 

“ 26. Granted. Both sides notified. 

June 23. Depositions filed. Copy served. Cyrus B. Frost. 

“ 24. Copy of depositions served on Solicitor. 

Aug. 5. Ordered placed on Day Calendar. Assigned 8- 

25-26. Signed and filed. Both sides notified. 

“ 11. Depositions filed. Copy served. (Frank Kell— 

J. J. Perkins) 

“ 11. Depositions filed. Copy served (Parfett—^Doby— 

Heydrick) 

“ 28. Depositions of M. C. Chambers and M. L. R. 

Wade filed. Copy served. 

“ 31. Copy of depositions ser\’ed on G. C. 

“ 25. Hearing before Mr. Murdock. Motion to trans¬ 

fer to 12-6-26. Granted. 

Sept. 14. Order of continuance to 12-6-26. Signed and 
filed. Both sides notified. 

Nov. 29. Depositions of B. J. Shaw and J. L. Donnell filed. 

Copy served. 

Dee. 3. Motion for continuance to after holidays filed by 

taxpayer. 

“ 4. Granted to 2-2-27. Both sides notified. 

Nov. 30. Copy of deposition served on G. C. 

2 

1927. 

Jan. 26. Stipulation as to facts filed. 
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Feb, 1. Motion to file second Amended petition with the 
Amended petition filed by taxpayer. 

1. Granted. Both sides notified. 

2. Hearing had before Mr. Milliken on i merits. 
Briefs due 60 days after receipt of trajnscript. 

2. Copy of motion and amended petition served on 
G. C. 

7. Transcript of hearing of 2-2-27 filed. 

16. Notice of appearance of Eobert Ash & Thos. J. 
Eeilly as counsel for taxpayer filed. 

28. Stipulation re: entries in deposition of^ Frank 

Kell filed. i 

Mar. 28. Motion for an extension of forty-five days to file 
brief, filed by taxpayer. | 

29, Motion for an extension to 5-2-27 to file brief, 
filed by Gen. Counsel. 

29. Motion of 3-28-27 granted for 30 days. Both sides 
notified. i 

29. Motion of 3-29-27 granted. Both sides niotified. 

Apr. 30. Brief and findings filed by taxpayer. 

29. Brief filed by General Counsel. 

1. Findings of fact and opinion rendered (Mr. Milli¬ 
ken). Judgment will be entered on 15 days 
notice under Eule 50. Considered by Mar¬ 
quette and Phillips, Both sides notified. 

Nov. 12. Motion for redetermination filed by G. C., 

“ 16. Notice allowing taxpayer until 12-1-27 to file al¬ 

ternative settlement for hearing 12-8-^7 fail¬ 
ure to do so hearing date set 12-5-27.' 

Dec. 5. Hearing had before Mr. Milliken on settlement 

under Eule 50. Not contested. To Mr; Milli¬ 
ken for order. I 

I 

“ 13. Order of redetermination, entered. 

1928. 

Feb, 14. Stipulation to appeal to the Court of Appeals of 
the D. C. filed. 

June 12. Petition for review with assignments of| error 

filed by taxpayer. ! 

“ 12. Proof of service filed. I 

July 28. Motion to enlarge time for 60 days to prepare and 

file evidence, filed by taxpayer. ! 

30. Order enlarging time to 10-12-28 entered. i 


Aug. 
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Sept. 12. Statement of evidence lodged by taxpayer. 

“ 12. Notice of bearing Sept. 24tb to settle record with 

proof of service of notice and statement filed 
by taxpayer. 

“ 22. Objections to proposed statement of evidence 

filed by G. C. 

“ 22. Proof of service of objections filed by G. C. 

“ 24. Hearing bad before Mr. Green on approval of 

statement of evidence. Continued to Sept. 26, 
1928. 

“ 24. Order continuing to Day Cal. of Sept. 26,1928 for 

bearing on approval of statement of evidence, 
entered. 

“ 26. Hearing bad before Mr. Milliken on approval of 

statement of evidence. 

“ 27. Amended statement of evidence lodged by tax¬ 

payer. 

“ 28. Consent to Amended statement of evidence as 

lodged by taxpayer, filed by G. C. 

Oct. 1. Hearing date set Oct. 4,1928 on settlement. 

“ 4. Proof of service of praecipe filed by taxpayer. 

“ 4. Praecipe of record filed. 

“ 4. Hearing bad before Mr. Milliken on approval of 

statement of evidence. Ordered that peti- 
3 tioner may file narrative statement of evi¬ 

dence for review. 

“ 5. Transcript of bearing of Oct. 4, 1928 filed. 

“ 8. Amended petition for review filed by taxpayer. 

“ 8. Statement of evidence approved and ordered 

filed. 

“ 11. Supplemental praecipe filed by G. C. 

“ 11. Proof of service of supplemental praecipe filed. 

“ 11. Order enlarging time for preparation of evidence 

and transmitting records. Entered. 

“ 17. Hearing had before Mr. Milliken on approval of 

statement of evidence and motion of respond¬ 
ent for supplemental praecipe. C. A. V. 

“ 31. Amended supplemental praecipe by G. C. 

“ 31. Proof of service filed by G. C. 

“ 31. Certificate of exception to order allowing amend¬ 

ments to assignment of error on review and 
inclusion of statement of evidence in trans- 
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cript of ret ord stipulated by both parties, ap¬ 
proved and ordered filed. | 

Sept. 30. Order enlarging- time to 11-15-28 for preparation 
of evidence and delivery of record papers, 
entered. 

Nov. 3. Transcript of bearing of 10-17-28 filed. ; 

Now, November 7, 1928, tlie foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 

4 Docket 5503. 

L. C. Heydrick, Wichita Falls, Texas, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

For the taxpayer: Robert Ash, Esq., Thos. J. Reilljj-, Esq. 
For the Comm ’r: M. N. Fisher, Esq., T. M. Wilkins^ Esq., 
W. F. Gibbs, Esq., V. J. Heffernan, Esq. 

I 

Docket Entries. 

1925. 

July 13. Petition received & filed. 

“ 15. Copy of petition served on Solicitor. 

“ 15. Notification of receipt mailed taxpayer. 

Au®-. 1. ^lotion to consolidate with 4120 filed by taxpayer. 

See 4120. j 

“ 4 . Answer filed by Solicitor. 

‘ ‘ 13. Order consolidating with 4120 & placing on calen¬ 

dar of 10-22-25 signed & filed. Both sides 
notified. 

Oct. 8. Hearing date changed to 1-28-26. ' 

1926. 

Jan. 16. Motion for continuance to “Reserve B” filed by 
taxpayer. See 4120. 

“ 26. Granted. Both sides notified. | 

June 23. Depositions filed. Copy served. (Cyrus B. 
Frost) See 4120. I 

“ 24. Copy of depositions served on Solicitor. 
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Aug. 6. 


a 

i c 

11. 

11. 

i i 

28. 

a 

31. 

i i 

25. 

Sept. 14. 

Nov. 

29. 

i i 

30. 


Dec. 3. 

“ 4. 

1927. 

Jan. 26. 
Feb. 1. 

“ 1 . 
“ 2 . 

7. 

“ 2 . 
‘‘ 16. 
“ 28. 
5 

Mar. 28. 

“ 29. 

“ 29. 

April 29. 
“ 30. 


Order to place on Day Calendar 8-25-26 signed & 
filed. Both sides notified. 

Depositions filed. Copy. (Kell & Perkins) 

Depositions filed. Copy served. (Parfett— 

Doby—Heydriek) 

Depositions filed. Copy served. (Wade-^Cham- 
bers) 

Copy of depositions served on G. C. Taxpayer 
notified. 

Hearing had before Mr. Murdock. Order to 
transfer from Reserve Cal. to General Cal. 12- 
6-26. 

Order of continuance to 12-6-26 on merits signed 
& filed. Both sides notified. 

Deposition of B. J. Shaw & J. L. Donnell filed. 
Copy served. See 4120. 

Copy of depositions served on G. C. 

Motion for continuance filed by taxpayer. See 
4120. 

Granted to 2-2-27. Both sides notified. 

Stipulation of facts filed. 

Motion to file second amended petition filed by 
taxpayer, with amendment. 

Granted. Both sides notified. 

Hearing had before Mr. Milliken on merits. 
Briefs due in 60 days. 

Transcript of hearing 2-2-27 filed. 

Copv of motion & amended petition served on 
G. C. 

Notice of appearance of Robert Ash & Thos. J. 
Reilly as counsel for taxpayer filed. 

Stipulation re: entries in deposition of Frank 
Kell filed. 

Motion for a 45 day extension to file brief filed 
by taxpayer. See 4120. 

Motion for an extension to 5-2-27 to file brief 
filed bv G. C. See 4120. 

Motions granted. Both sides notified. 

Brief filed by G. C. 

Brief & findings filed by taxpayer. 


I 


Aug. 1. 

Nov. 12. 
“ 16. 

Dec. 5. 

“ 13. 

1928. 
Feb. 14. 

June 12. 

ti -to 

July 28. 

“ 30. 

Sept. 12. 
“ 12 . 

“ 22 . 
“ 24. 

“ 24. 

“ 26. 

“ 27. 

“ 28. 

“ 29. 

Oct. 1, 
“ 4. 

“ 4. 
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Findings of fact & opinion rendered (Mr; Milli- 
ken). Judgment will be entered on I 9 days 
notice. 

Motion for redetermination filed by G. See 
4120. 

Notice allowing taxpayer until 12-1-27 |;o file 
alternative settlement for bearing 12-8-27. 
Failure to do so, hearing date set 12-5427. 

Hearing had before Mr. Milliken under Rule 50. 
Not contested. Assigned Mr. Milliken for or¬ 
der. i 

Order of redetermination entered. 


Stipulation to appeal case to the Court bf Ap¬ 
peals of D. C. filed. 

Petition for review with assignments of; error 
filed by taxpayer. 

Proof of service filed. 

Motion for extension of 60 days to preparb & file 
records filed by taxpayer. 

Order enlarging time to Oct. 12/28 entered. 

Statement of evidence lodged by taxpayer.! 

Notice of hearing Sept. 24th to settle record with 
proof of service of notice & statement filed by 
taxpayer. 

Objections to statement filed by G. C. & proof of 
service. 

Hearing had before; Mr. Green on approval of 
statement of evidence. Continued to I Sept. 
26/28. 

Order continuing to 9-26-28 for hearing on state¬ 
ment of evidence entered. 

Hearing had before Mr. Milliken on settlenlent of 
record. 

Amended statement of evidence lodged. ; 

Consent to amended statement of evidence as 
filed by taxpayer filed by G. C. 

Transcript of hearing 9-26-28 filed. 

Hearing set 10-4-28 on settlement. 

Praecipe filed by taxpayer. 

Proof of service of praecipe filed by taxpayer. 
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Oct. 4. Hearing had before ]Mr. Milliken on approval of 
statement of evidence. Ordered that petitioner 
mav file narrative statement of evidence for re- 
view, 

“ 5. Transcript of hearing 10-4-28 filed. 

“ 8. Amended Petition for review filed by taxpayer. 

“ 8. Statement of evidence approved & ordered filed. 

51/2 

“ 11. Supplemental Prjecipe filed by G. C. See 4120. 

“ 11. Proof of service of supplemental pnecipe filed. 

See 4120. 

“ 11. Order enlarging time to Nov. 1, 1928 to prepare 

and transmit record sur petition. Entered. 

“ 17. Hearing had before Mr. Milliken. Approval of 

statement of evidence Commissioner moved for 
supplemental pracipe. C. A. V. 

Oct. 31. Amended supplemental praecipe filed by G. C. 

“ 31. Proof of service filed bv G. C. 

“ 31. ilertifieate of exception to order allowing amend¬ 

ments to assignments of error on review and 
inclusion of statement of evidence in transcript 
of record stipulated by both parties, approved 
and ordered filed. 

“ 30. Order extending time to Nov. 15, 1928 for prep¬ 

aration of evidence and transmission and de¬ 
livery of record papers sur petition for review 
to D. C. Ct. of Appeals, entered. See 4120. 
Nov. 3. Transcript of hearing Oct. 17,1928 filed. 

Now, November 7, 1928, the foregoing Docket Entries 
certified from the record as a true copy, 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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6 Piled Feb. 1, 1927, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 4120-5503. 

L. C. Heydeick, Petitioner, 
vs. 

I 

CoMMissiONEK OF IxTERiTAL REVENUE, Respondent. 

Second Amended Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notices of deficiency 
(IT:PA: 4-60D :FHB-403) dated March 13, 1925, covering 
the year 1919 and May 20, 1925, covering the year 1920, 
and as a basis of his proceeding alleges as follows: 

1. That the petitioner is an individual residing at 7101/4 

Seventh Street, Wichita Falls, Texas. i 

2. The notices of deficiency were dated March 13, 1925, 
and May 20,1925, and appeal was duly taken to the Ignited 
States Board of Tax Appeals within sixty days from the 
dates of the notices of deficiency. This amended petition 
is filed under authority of leave duly granted by the Board. 

3. The taxes in controversy are income taxes for t^e cal¬ 
endar years 1919 and 1920 and are in the amounts of 
$186,038.00 for 1919, and $13,239.14 for 1920. 

4. The original petition in this case was based 

7 upon alleged errors by the Commissioner covering 
nearly sixty ditferent items of fact. By stipulation, 

which has been filed with the Board and which is a part of 
the record in this case the subjects in controversy- have 
been reduced to four items. Considering the items cov¬ 
ered by the stipulation as disposed of in accordance with 
the stipulation, the petitioner claims the Commissioner 
erred as follows: 

(a). The Commissioner erred in refusing to allo-w as a 
loss in 1919 the difference between the cost of the f‘Hon- 
aker Farm” ($35,496) and the price at which it w4s sold 
($12,818). 

2—4874a i 
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(&). The Commissioner erred in refusing to allow as 
expense in 1919, on account of commissions paid, the 
amount of $12,818 which represents the value of the Hon- 
aker Farm mentioned in paragraph (a) above, deeded to 
J. R. Frost in payment of commissions, 

(c). The Commissioner erred in refusing to allow as a 
loss, in 1920, to the partnership of Heydrick & Shaw the 
amount of $2,431.01 on account of the sale of the Pierson 
Lease to George L. Dobie. 

{d). The Commissioner erred in including in gross in¬ 
come for the year 1920 an alleged profit of $12,130.44 on 
account of the sale to Jake L. Hamon by petitioner and 
his associates of one-half of the Wichita Falls, Ranger & 
Ft. Worth Railroad Company. 

5. The facts upon which the petitioner relies as a 
8 basis of this proceeding are as follows: 

{a) & (h). Petitioner, an oil producer, was anxious 
to secure leases in the neighborhood of Eastland, Texas. 
J. R. Frost, who had practiced law in Eastland for many 
years and was well and favorably known in the commu¬ 
nity, was used by the petitioner for the purpose of secur¬ 
ing leases from land owners. In 1919, the petitioner owed 
said J. R. Frost a considerable sum on account of com¬ 
missions earned in securing leases. The petitioner owned 
a farm known as the Honaker Farm, for which he had paid 
$35,496. In 1919, the petitioner deeded the said Honaker 
Farm to Cyrus B. Frost, son of J. R. Frost, at an agreed 
valuation of $12,818 in part payment of the commissions 
due J. R. Frost from the petitioner. The Commissioner 
of Internal Revenue refused to allow the difference between 
the cost price and the value of which the farm was deeded 
to Mr. Frost as a loss. The Commissioner further re¬ 
fused to allow the deduction of $12,818 as an expense on 
account of commissions paid. 

(c) . The partnership of Heydrick & Shaw sold a lease 
known as the Pierson Lease to George L. Dobie and in¬ 
curred a loss of $2,431.01 on the sale. The Commissioner 
of Internal Revenue refused to allow the loss. 

(d) . The petitioner was the owner of one unit of the 
Wichita Palls, Ranger & Ft. Worth Railroad Company. 
In. 1920 the petitioner and his associates sold one-half of 
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the railroad to Jake L. Hamon. The other half of 

9 the railroad was retained, with the petitioner and 
his associates assuming obligations for the comple¬ 
tion of the railroad, the bridging of the Brazos Riv^r, etc. 
The Commissioner claimed the petitioner realized a profit 
on the transaction, in 1920, of $12,130.44. The pellitioner 
claims that the transaction was not closed, in 1920i 

Wherefore the petitioner prays that this Board may 
hear this proceeding and 

(a). Determine that the petitioner suffered a Ipss, in 
1919, of $22,678 on the sale of the Honaker Farm. 

(&). Determine that the petitioner should be allowed as 
an expense deduction in 1919, the amount of $12,83.8. 

(c) . Determine that the partnership of Heydrick & Shaw 
incurred a loss of $2,431.01 on account of the sale of the 
Pierson Lease to George L. Dobie. 

(d) . Determine that the petitioner did not realize 4 profit 
in 1920 on account of the sale to Jake L. Hamon of one- 
half of the Wichita Falls, Ranger & Ft. Worth Railroad 
Company. 

(e) . Grant such other and further relief as the Board may 
deem proper. 

ROBERT ASH, 

THOMAS J. REILLY, 

Counsel for Petitioner^, 
Munsey Building, Washington, B. C. 

10 State of Texas, 

County of Wichita, ss: 

L. C. Heydrick, being duly sworn, says that he is the 
taxpayer above mentioned; that he has read the said peti¬ 
tion, or had the same read to him, and is familiar with 
the statements therein contained, and that the facts there¬ 
in stated are true, except such facts as are state4 upon 
information and belief, and those facts he believe^ to be 
true. 

L. C. HEYDRICK. 

Sworn to before me this 29th day of January, 1927. 

GEO. L. DOBIE, [seal.] 
Notary Public. 
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Novr, November 7, 1928, the foregoing Second Amended 
Petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

11 The Member: This is a rather voluminous record, 
and I know from your statement in the record here 
you started out with many points and have gotten down 
to four about which there is controversy. 

Mr. Ash: Yes, sir. 

The Member: Those four are described in the petition 
filed under date of February 1,19271 

Mr. Ash: Yes, sir. 

Mr. Fisher: We w^ould like opportunity to answer that 
petition in the record. 

The Member: Are these four points that are raised in 
the second amended petition, filed under date of February 
1, 1927, points other than those raised in the original peti¬ 
tion? 

Mr. Fisher: If they were raised in the original petition. 

The Member: I assume an answer was made at that 
time, was it not, Mr. Fisher? 

Mr. Fisher: Yes, sir; our answer could stand writh re¬ 
spect to all points. 

The Member: Or if you so desire, and if it is necessary, 
you can make a general denial now. 

Mr. Fisher: The language is a little different and it 
might be well to enter an answer in the nature of a gen¬ 
eral denial to the allegations of fact in the petition filed 
February 1,1927. 

(Excerpt from reporter’s minutes of February 2, 

1927.) 

Now, November 7, 1928, the foregoing Answer to Second 
Amended Petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copy. Teste; 
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i 

12 United States Board of Tax Appeals.; 

Docket Nos. 4120 and 5503. 

L. C. Heydrick, Petitioner, 

vs. I 

Commissioner of Internal Re\t;nue, Respondent. 

Promulgated August 1, 1927. 

Where petitioner delivered a deed to a farm in the pay¬ 
ment of commissions, the transfer not being acceptable to 
nor accepted by the transferee as payment, deductions 
claimed for a loss upon the realty transferred and for the 

commissions paid, denied. ! 

B. D. GAMBLE, I 

Clerk U. S. Board of Tax Appeals. 

A loss sustained on the sale of an oil lease, allowed. 

The inclusion of profits derived from sale of an inter¬ 
est in a railroad, approved. 

Thos. J. Reilly, Esq., and Robert Ash, Esq., for the 
petitioner. 

M. N. Fisher, Esq., for the respondent. 

These proceedings result from the determination by re¬ 
spondent of deficiencies in income tax for the calendar 
years 1919 and 1920, in the amounts of $186,038.00 and 
$13,239.14, respectively. The proceedings for both years 
were consolidated for hearing and decision. Approxi¬ 
mately one hundred adjustments to income are in con¬ 
troversy. The parties filed a stipulation on January 26, 
1927, agreeing to the facts and the corresponding adjust¬ 
ment to income on all save four errors assignedj Only 
the issues now in controversy will be considered Und the 
stipulation will be followed by the parties in the redeter- 
mination of the deficiency under Rule 50. The four issues 
submitted for our determination are, (1), The petitioner 
avers that the respondent erred in his failure to allow 
as a deduction from income in 1919, a loss of $22,678, sus¬ 
tained on the sale of the Honaker Farm; (2), The peti- 
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tioner avers that the respondent erred in his failure to 
allow as a deduction for 1919, the sum of $12,818, paid as 
commissions; (3) The petitioner avers that the respond¬ 
ent erred in his failure to allow, in 1920, a loss sustained 
on the sale of the Pearson Lease, in the sum of $2,431.01; 

(4) Petitioner avers that the respondent erred in 
13 his inclusion in income for the year 1920, of a profit 
of $12,130.44 from the sale to Jake L. Hamon, of 
petitioner’s share in a railroad. 

Findings of Fact. 

Petitioner is an individual residing at Wichita Falls, 
Texas, and during the year 1919 and 1920, was engaged 
in the oil and sundry other businesses. In the year 1919 
and prior thereto, he had purchased many oil leases in the 
vicinity of Eastland, Texas, and had employed as his agents 
in the purchase of same, two la^vwers, father and son, J. 
E. Frost and Cyrus Frost, respectively. He had no written 
contract with his agents concerning the compensation to be 
received for services, but there existed an oral understand¬ 
ing that when the leases were sold, the agents would re¬ 
ceive a percentage of the profits in payment for their serv¬ 
ices. 

In the latter part of November or first part of December, 
1919, the son went to Wichita Falls, to secure a settlement 
from petitioner for services rendered to date. He was ad¬ 
vised by petitioner that the latter had no funds which he 
could make pajunent, but petitioner offered to deed to him 
property known as the Honaker Farm, in satisfaction of 
services rendered to date. Petitioner had purchased the 
Honaker Farm at a cost of $35,496.00 and believed its 
value, when offered to his agent, to be $12,818. Cyrus 
Frost, after investigating the value of the Honaker Farm, 
advised petitioner that he refused to accept the same in 
payment for his services. Subsequent to the conversation 
between petitioner and Cyrus Frost, the former caused a 
deed to be executed to the Honaker Farm, naming Cyrus 
Frost as grantee. The deed was recorded by petitioner in 
Wichita County, Texas, on January 5, 1920, and after be¬ 
ing recorded, was returned to petitioner and mailed to J. 
R. Frost. The latter died in 1922, and the deed to the 
Honaker Farm was found among his papers by his son. 
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Cyrus Frost. The deed to the Honaker Farm bore 

14 date of December 31, 1919. 

Cyrus Frost did not know petitioner had deeded 
him the Honaker Farm until some time in the year 19^0, and 
did not get actual possession of the deed until after his 
father’s death. He has never taken possession of thei prop¬ 
erty, has never collected or received any rents or revenue 
from it, and has not paid taxes thereon. Petitioner has 
received the rents and revenues and has paid thei taxes 
that have been paid on the property. 

In 1920, petitioner was a member of the partnership of 
Heydrick and Shaw. The partnership maintained no; books 
of account, its records consisting of cancelled checks, copies 
of deposit slips, correspondence, and originals of leases and 
notes. From these sources a public accountant obtained 
the information used by him in March 1921, in opening a set 
of books for the year 1920. 

An oil and gas lease, known as the Pearson Lease, was 
acquired by the partnership in 1920, for a consideration of 
$10,000 cash and three promissory notes of $3,333.33 each, 
due November 1, 1920, January 1, 1921 and March ij 1921, 
respectively. Oil was discovered on the Pearson lease but 
in the Fall of 1920, the wells became non-producing. Sub¬ 
sequently, but in the year 1920, George L. Dobie, an em¬ 
ployee of the partnership and petitioner, gave to the' part¬ 
nership his promissory note for $1,000, payable on demand, 
for the Pearson lease, and same was assigned to h^m by 
the partnership. In June, 1921, the Pearson lease wajs sold 
to the Pan Handle Refining Company for $1,000. The pro¬ 
ceeds were paid, $500 to Sherwood and Spalding for; their 
one-half interest, which they had acquired from Dobie, and 
the remainder, $500, was paid to Dobie. Dobie, upon receipt 
of the check for $500, endorsed the same over to the^ part¬ 
nership in part payment on his note of $1,000. The balance 
of $500 remaining due on the Dobie note, was never paid 
and the partnership charged the same to profit and 

15 loss on the partnership books at the end of 1921. 

Prior to 1919, the Wichita Falls and Southern 
Railway had built a road from Wichita Falls to Newcastle, 
Texas. Several individuals conceived the idea of extending 
the railroad from Newcastle to Dublin, Texas, thus provid¬ 
ing that territory with a connection from Wichita Falls to 
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Dublin, Texas, and witli the Frisco lines at the latter place. 
Two partnerships were to be organized to cany the con¬ 
struction of the road into effect. Frank Kell and his asso¬ 
ciates, including petitioner, agreed to bear one-half of the 
cost of construction of the line and one Jake Hamon and 
his associates agreed to bear one-half of the cost of con¬ 
struction. The interests in the partnerships headed by 
Kell, were to be represented by twenty-four units or shares, 
and petitioner was the ovnier of one unit or a one twenty- 
fourth interest. By 1920, the construction of the road 
starting at Dublin, had progressed nearly to Jim Kurn, 
Texas, and, therefore, past Breckenridge, Texas, when a 
disagreement arose between the Kell and Hamon interests, 
with the result that under an agreement dated September 1, 
1920, the Kell interests sold to the Hamon interests. Liberty 
Bonds of a par value of $150,000, and their 50% interest 
in the railroad from Dublin to the point then completed, 
for $1,050,000 in cash, the common stock of the AVichita 
Falls and Southern Railway Company, and the assumption 
by the Hamon interests of all liabilities of whatever nature, 
in connection with that part of the project then built. It 
was further agreed that the Kell interests would assume 
all liability under an agreement under a bond in the amount 
of $100,000, with the City of Breckenridge, relating to the 
construction of the road from Breckenridge to Newcastle. 
It was understood between the parties, that the Kell in¬ 
terests intended to construct a railroad from Breckenridge 
to Newcastle. Entries on the books of the partnership 
(Kell interests) are shown as follows, under date of 
16 September 1, 1920: 


Sept. 1, 1920.—City National Bank.000.00 

Jake Hamon-Sale Ranger Ry. 

interest subscription account. 

Sept. 1, 1920.—For sale by Frank Kell and 

associates of their intere.sts 


in W. F. R. & F. W. R. R. 
to Jake Hamon as of Sep¬ 
tember 1, 1920, including 
the Liberty Bonds placed 
with Frisco R. R. interests 
on L. B. to accrue to F. 
Kell and associates to Au¬ 
gust 31, 1920, inch 

City National Bank. 

W. F. R. & F. W. R. R. 

S. L. and S. F. R. R. 

Profit and Loss. 


$1,050,000.00 


1,050,000.00 


625,000.00 

150,000.00 

275,000.00 
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A distribution at the rate of $10,000 per unit shape was 
paid in cash to the several parties—^amounting to $10,000 
to the petitioner, with the oral understanding thht the 
partners would be called upon for contributions, when the 
railroad construction from Breckenridge to Newcastle re¬ 
quired capital, ; 

Opinion. j 

Milliken: It is the petitioner’s contention, respecting 
the first and second issues, that he suffered a loss of $^2,678, 
when he is purported to have deeded the Honaker Farm to 
Cyrus Frost, and that he is entitled to a deduction ab com¬ 
missions paid of $12,818. Petitioner did owe his agents 
for the services which they had rendered—the exact amount 
we are not advised whether more than or less than the sum 
sought to be deducted. Cyrus Frost testified that he had 
a conversation with petitioner, in the Fall of 1919, with 
regard to the payments for services, that he was offered a 
deed to the Honaker Farm, which he refused to accept. 
During the year 1920, he, for the first time, learned the farm 
had been deeded to him and for the first time found the deed 
when going through his father’s papers, in 1922. He 
17 has received no rents or revenue from the same and 
has paid no taxes thereon. Petitioner has collected 
the revenues and rents from the farm and has paid the 
taxes that have been paid. The record contains no evjidence 
of even presumptive delivery of the deed to the property, 
earlier than January 5, 1920. After due consideration of 
all the facts of record, we are of the opinion that the re¬ 
spondent should be sustained on both issues. 

Concerning the third issue, we are of the opinion that 
the partnership of Heydrick and Shaw is entitled! to an 
allowance of the loss claimed on the sale in 1920, of the 
Pearson Lease to Dobie. 

The remaining issue relates to the determination by re¬ 
spondent that the petitioner received income attributable 
to his shares accruing to the partnership of which he was 
a member, by reason of the sale made to the Harhon in¬ 
terests. The record does not disclose the events which led 
up to disagreement and the dissolution of the partnership, 

3—4874a 
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vhicli existed betvreen the Kell and Hamon interests. We 
do know that the construction of the railroad was halted, 
that the Kell interests sold $150,000 par value of Liberty 
Bonds and relinquished all right and title to the railroad 
as far as had been constructed, extending from Dublin to 
a point beyond Breckenridge, and were relieved of all lia¬ 
bilities of whatever nature attaching to the railroad project, 
and upon settlement in 1920, were possessed of the entire 
common capital stock of the Wichita Falls and Southern 
Railway Company, and the sum of $1,050,000 in cash. 

Petitioner contends that he should not be charged "with 
income bv reason of the transaction with the Hamon in- 
terests, because there still existed a liability to extend the 
railroad from a point beyond Breckenridge to Newcastle, 
and that in subsequent years, Kell and associates were sued 
for some of the debts of the Hamon interests incident to the 
construction of the railroad from Dublin to Brecken¬ 
ridge. 

18 An entirely changed state of affairs existed after 
the sale to the Hamon interests. Kell and his as¬ 
sociates were engaged in an undertaking of their own, in 
which they were entirely responsible, i. e., the building of 
the railroad from Breckenridge to Newcastle. As a part¬ 
nership, they had sold their right, title and interest in the 
railroad thus far constructed, and upon receipt by Kell, his 
associates received income to the extent of their distribu¬ 
table interests therein. It may well be that in the construc¬ 
tion of the railroad from Breckenridge to Newcastle, they 
were called upon for contributions in excess of the sums 
received from the partnership arising out of the Hamon 
transaction, but, if so, that was another transaction re¬ 
quiring the investment of capital with which we are not here 
concerned. Neither should we be concerned with the suits 
instituted against Kell and his associates, in years subse¬ 
quent to 1920, by reason of the failure of Hamon to pay all 
claims which he agreed to pay by the contract of Septem¬ 
ber 1, 1920. In the first place, no losses have in fact been 
shown to have resulted, by reason of the suits, and in the 
second place, Kell and his associates believed Hamon to be 
fully solvent when the sale was made and did not contem¬ 
plate that any liability would ever result. We are of the 
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opinion that the evidence concerning this issue dpes not 
prove the error alleged. i 

Judgment will he entered on 15 days’ notice undSr Rule 
50. 

I 

Considered by Marquette and Phillips. i 

Now, November 7, 1928, the foregoing Findings of Fact 
and Opinion certified from the record as a true copyi 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLEj 

Clerk U. S. Board of Tax Appeals. 

I 

19 United States Board of Tax Appeals, Washington. 

Docket #4120, #5503. 

L. C. Heydeick, Petitioner, : 

V. 

CoMMissioNEE OF IxTEENAL Revenue, Respondent. 

Order of Redetermination. \ 

This proceeding having been called from the day calen¬ 
dar of December 5,1927, for settlement under Rule 50 pur¬ 
suant to the decision of the Board promulgated in this 
cause on August 1,1927, and counsel for respondent having 
filed notice of such settlement and petitioner haviiig filed 
no objection thereto after due notice having been given as 
made and provided, it is 

Ordered and decided that upon redetermination there is 
a deficiency with respect to the year 1919 in the sum of 
$79,484.07, and for the year 1920 there is a deficiency in the 
sum of $11,253.43. 

Enter. j 

JOHN B. MILLIKENj 

(Signed) JOHN B. MILLIKENj 

Member United States Board of Tax Appeals. 

Entered Dec. 13,1927. 

i 

A true copy: Teste: I 

B. D. GAMBLE, 

Clerk U, S. Board of Tax Appeals. \ 
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Now, November 7, 1928, the foregoing Order of Rede¬ 
termination certified from the record as a, true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

20 Filed Feb. 14, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 4120 and 5503. 

L. C. Heydeick, Petitioner, 


V. 

CoMMissioxEE OF IxTEEXAL REVENUE, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, through the undersigned, their respective 
attorneys, that in accordance with Section 1002 of the Reve¬ 
nue Act of 1926, the above entitled case may be appealed 
in accordance with Section 1001 of the Revenue Act of 
1926, to the Court of Appeals of the District of Columbia. 
(Signed) C. M. CHAREST, 

General Counsel Bureani of Internal B,evenue, 
Attorney for Commissioner of Internal Revenue. 

ROBERT ASH, 

Counsel for Petitioner. 

Now, November 7, 1928, the foregoing Stipulation certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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21 Filed Oct. 8, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Colun^bia. 

Nos. 4120, 550.3. 

L. C. Heydeick, Petitioner, 

V. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. | 

Petition for Review. 

To the Honorable the Chief .Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioner is aggrieved by a decision of the United 
States Board of Tax Apiieals rendered against him on De¬ 
cember 1.3, 1927, in the case of L. C. Ileydrick v. David H. 
Blair, Commissioner of Internal Revenue, Nos. 41^0 and 
5503 on the docket of tlie Board, and respectfully submits 
his petition for a review thereof l)y the Court of Appeals of 
the District of Columbia, the parties having agreed tjiat the 
review shall be in this Court, as evidenced by stipulation 
filed with the Clerk of the Board. 

Statement of Case. 

1. Petitioner is an individual residing at Wichita' Falls, 
Texas, and during the years 1919 and 1920, was engaged in 
the oil producing and sundry other businesses. In the year 
1919 and prior thereto, he had purchased many oil leases 
in the vicinity of Eastland, Texas, and had employed as his 
agents in the purchase of same, two lawyers, father and 
son, J. R. Frost and Cyrus Frost, respectively. He had no 
written contract with his as'ents concernins: the cordpensa- 
tion to be paid for services, but there existed an oral under¬ 
standing that when the leases were sold, the agentsj would 
receive a percentage of the profits in payment fo^* their 
services. ! 

2 , In the latter part of November or the first part 

22 of December, 1919, the son, Cyrus Frost, went to 
Wichita Falls to secure a settlement from petitioner 

for services rendered to date. He was advised by peti- 
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tioner that he had no funds with 'vvhich to make payment 
hut petitioner offered to deed to him property kno\\ui as 
the Honaker Farm in satisfaction of services rendered to 
date. Petitioner had purchased the Honaker Farm at a 
cost of $35,496.00 and its value when offered to Cyrus 
Frost was $12,818.00. Cyrus Frost, after investigating the 
value of the Honaker Farm, advised petitioner that he 
would not accept the farm in payment for his services. 
The petitioner then made an agreement with the elder 
Frost whereby the elder Frost agreed to accept the farm 
at a valuation of $12,818.00 in ]iayment of fees. The elder 
Frost requested that the deed to the farm run to the 
younger Frost hut that it i)o given to the elder Frost. 

3. Petitioner caused a deed to he executed to the 
Honaker Farm and named the younger Frost as grantee. 
The deed was recorded hy petitioner in Wichita County, 
Texas, on January 5, 1920, and after being recorded, was 
returned to petitioner and mailed to the elder Frost. The 
latter died in 1922 and the deed to the Honaker Farm was 
found among his papers hy his son. The deed to the 
Honaker Farm bore date of December 31, 1919. The farm 
still stands in the name of the younger Frost. 

4. In his income tax return for 1919 the petitioner de¬ 
ducted as a loss the difference between the cost of the farm, 
$.35,496.00, and its value, $12,818.00, at the time it was 
deeded to Frost. The petitioner also claimed as a deduc¬ 
tion on account of expenses paid the sum of $12,818.00, 
which was the value of the farm when deeded to Frost. 

5. Prior to 1919, the Wichita Falls and Southern Eail- 
way had built a railroad from Wichita Falls to Newcastle, 
Texas. Several individuals conceived the idea of extend¬ 
ing the railroad from Dublin to Newcastle, Texas, thus 
providing that territory with a connection from Wichita 
Falls to Dublin, Texas, and with the Frisco lines at the 

latter place. Frank Kell and his associates includ- 
23 ing petitioner, agreed to bear one-half of the cost 

of construction of the line and one Jake Hamon and 
his associates agreed to bear the other half of the cost of 
construction. The interests in the partnership headed by 
Kell were to be represented by twenty-four units or shares, 
and petitioner was the owner of one unit or a twenty-fourth 
interest. By 1920, the construction of the road starting at 
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Dublin had progressed nearly to Jim Kurn, and!, there¬ 
fore, past Breckenridge, when a disagreement ariose be¬ 
tween the Kell and Hamon interests. 

6. On September 1, 1920, Kell and his associates sold to 
Hamon and his associates their interest in the road from 
Dublin to Breckenridge. The contract provided that 
Hamon and his associates would pay Kell and his asso¬ 
ciates $1,050,000 in cash and that Hamon and his associates 
would pay all construction bills and all liabilities incurred 
in the construction of tlie road from Dublin to I^recken- 
ridge. The contract also provided Kell and his associates 
would complete the railroad from Breckenridge to New¬ 
castle. 


7. The obligation of Kell and his associates under the 
contract consisted of two elements: first, they gave to 
Hamon and his associates their equity in the portion of the 
road already constructed; secondly, they assunied the 
liability of Hamon and his associates for one-half of 
the cost of constructing the northern part of tlie rail¬ 
road. The cost of building- the northern part of the 
railroad could not be determined nor approximated on the 
date the contract was entered into as the bridging of the 
Brazos Eiver was a hazardous undertaking and no one 
would venture an estimate. 

8. In addition to the obligation under the contract with 
Hamon and his associates that the railroad be completed, 
Kell and his associates were, and had been since the 
project started, under bond to citizens of communities on 
the line to finish the railroad. The railroad was not 

finished until some time subsequent to 1920, and the 
24 cost of its completion was not known until after 
that year. 

9. Subsequent to 1920 Kell and his associates weire sued 
and judgments recovered against them as partners of 
Hamon for some of the debts of the Hamon interests in- 

I 

eident to the construction of the railroad from Dublin to 
Breckenridge. 

10. The National City Company of New York had loaned 
money to the enterprise and finally, in 1925, took dver the 
railroad. It was not until 1925 that Kell and his asso¬ 


ciates were relieved of liability and knew whether 


or not 


I 
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a profit had been realized on the construction of the rail¬ 
road. 

11. In 1920, after the receipt of the $1,050,000 from 
Hamon and his associates, $10,000 per unit was advanced 
to each of the Kell associates, with the understanding that 
when the construction progressed the money was to be 
repaid together with such additional sums as might be 
necessary to finish the railroad from Breckenridge to New¬ 
castle. The respondent treated the $10,000 received by 
petitioner as income in 1920. 

12. Petitioner contends that he should not be charged 
with income by reason of the transaction because there 
still existed a liability to extend the railroad from a point 
beyond Breckenridge to Newcastle. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board to his damage and prejudice as sho%vn 
by the following: 


Assignments of Error. 

1. The Board erred by disallowiiie: to petitioner a loss 
of $22,578 in 1919 resulting from the disposition of the 
Honaker Farm to the elder Frost, which decision is unsup¬ 
ported by any evidence. 

2. The Board erred in disallowing as a deduction to peti¬ 
tioner in 1919 $12,818.00 paid in property to the elder 
Frost for services rendered, which decision is unsupported 
bv anv evidence. 

3. The Board erred in treating as taxable income to the 
petitioner in 1920 $10,000.00 advanced to him by Kell, 

which decision is unsupported by any evidence. 

25 Wherefore your petitioner prays that the decision 
of the Board of Tax Appeals entered herein against 
him be reviewed and reversed by this Honorabe Court and 
for such other and further relief as the Court mav deem 
meet and proper in the premises. 

L. C. HEYDEICK, 

Petitioner, 

By ROBERT ASH, 

THOMAS J. REILLY, 

Attorneys. 


L. C. SHTDKlCK VS. COMMR. OP INT, BEV. 25 

i 

Disxeict of Columbia, s €: \ 

Eobert Asb, being duly sworn, states that he is attorney 
for petitioner, that he knows the contents of the foregoing 
petition, that to the best of his knowledge and belief the 
statements therein are true, and that the assignments of 
error are well taken and intended to be argued. ' 

EOBERT ISH. 


Subscribed and sworn to before me this 12th day of June, 
1928. 

MIMI BURATTI^ 

Notary Pyblic. 

My commission expires Dec. 12, 1932. I 


Now, November 7, 1928, the foregoing Petition for Re¬ 
view with Amendment to each assignment of error certified 
from the record as a true copy. 


[Seal U. S. Board of Tax Appeals, 1924.] i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

26 Lodged 9/27/28. Filed Oct. 8, 1928, U. S. Board of 

Tax Appeals. 

I 

United States Board of Tax Appeals. 

Docket Nos. 4120, 5503. 

L. C. Heydrick, Petitioner, | 

V- ! 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Amended Statement of the Evidence. 

The above entitled cause came on for hearing before the 
Honorable John M. Milliken, Member of the United States 
Board of Tax Appeals, on the second day of Februaty 1927, 
there being present the petitioner, by his counsel,: Robert 
Ash and Thomas J. Reilly, and the respondent, i by his 

counsel, M. N. Fisher and Bruce Low. | 


I 

I 
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At the hearing before Mr. Milliken depositions of the 
following witnesses were introduced. Their testimony 
with regard to the three issues here in controversy is as 
follows: 

Cyrus B, Frost, a witness called in behalf of the respond¬ 
ent, testified that he was a lavwer and had resided in East- 
land, Texas for thirty-six years; that he is the son of the 
late J. R. Frost; that he was familiar with the Honaker 
Farm and holds record title to it. 

For several years Frost had acted for Heydrick in buying 
oil leases. In the latter part of November or the 

27 first part of December, 1919 Mr. Frost went to Wich¬ 
ita Falls to settle up with Heydrick. Although Hey¬ 
drick had paid Cyrus Frost $7,000 in 1918 he was “broke” 
in 1919 so asked Frost to accept the Honaker farm in part 
settlement for services at a value of $12,000. There were 
dry holes on all sides of the farm condemning it for oil 
purposes and Frost who had had a little experience as a 
farmer couldn’t see any farm value in it. He refused to 
take it. 

After the death of J. E. Frost which occurred in July 
1922, the deed to the farm, dated December 31, 1919 and 
running to Cyrus Frost, was found among the papers of 
J. R. Frost, 

The witness never received any rent or revenue from the 
farm. Never paid any taxes on it. Did not return its 
value as a taxable receipt for the reason that the farm 
wasn’t his. 

Cyrus Frost knew but little regarding the business affairs 
of his father but he did know that his father did consider¬ 
able work for Heydrick, and had mentioned to him that 
Heydrick wanted him to take some land in settlement. 
His business and that of his father were separate. His 
father fell dead and of course being in good health up to 
the date of his death, they had never found time conven¬ 
iently or thought it necessary to go into details of each 
other’s business. 

28 At one time Mr. Heydrick told the witness that he 
had deeded^ or was going to deed to the witness a 

piece of land in settlement of the balance due to him. Later 
on he claimed to have had a conversation with J. R. Frost in 
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which the latter had agreed to take it, but that it had been 
put in Cyrus’ name because the father “was no trader and 
in all probability I could handle it better.” Cyrus Frost 
had retained title to the farm, and held it when his deposi¬ 
tion was taken June 9, 1928. His father also had another 
piece of land in Arkansas in the same shape and he died 
without telling Cyrus Frost the details of that. 

L. C. Heydrick, a witness called in his own behalf, testi¬ 
fied that Cyrus B. Frost and J. E. Frost, of Eastland, 
Texas, were well known in that locality and knew tlie coun- 
try. He had a verbal arrang-ment with them whereby they 
were silent partners in the sale of oil leases, i. e. they would 
lease land in his name and after the leases were sold they 
were to get a certain part of the profit. In 1919 Heydrick 
did not have the money to pay the Frosts what he owed 
them. In the fall of that year Cyrus Frost went to Wichita 
Falls and Heydrick asked him to take the Honaker farm, 
in part payment of his debt. Cyrus Frost refused but 
later J. R. Frost agreed to take it at a value of some $12,000 
and Heydrick executed the deed dated December 31, 
29 1919. 

The witness further testified as follows: 

i 

Q. Do you recall the occasion when you signed and ac¬ 
knowledged the deed to Cyrus B. Frost for the Honaker 
farm? A. Yes. 

Q. What time of the day do you recall? A. What time 
of the day—no I don’t. I 

Q. Was the acknowledgment taken at the time that the 
deed was drawn? A. I presume that it was, I know that 
it was later on recorded. 

Q. The record shows that it was recorded the 7th of 
January, I believe? A. Yes, sir—January 5th instead of 
the 7th. I 

Q. Did you have that recorded? A. Yes, I presume that 
Dobie took it down, he usually sees to matters like I that. 

Q. Who is Dobie? A. My office man. ! 

Q. The man who testified here—you presume that he had 
that recorded for you? A. Yes, he always attends to mat¬ 
ters of that kind—in fact during the year I have transferred 
a number of pieces of property and he always takes care of 
them. 
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Q. Did you have the deed returned to you after it was 
recorded, or not? A. I don’t recall but I am rather 

30 rather sure that we did; always do have them re¬ 
turned to our office, usually come back to us and 

Dobie attends to them. 

Q. In other words, it was signed and recorded sometime 
in January—early in January it was returned to you? A. I 
guess it was, I did not look at the deed. 

Mr. Ash: I think that the document speaks for itself; it 
is in evidence and ^hows very plainly just what it is—when 
it was signed, when acknowledged and shows very clearly 
the date that it was recorded; in other words the instrument 
speaks for itself—object to any testimony that in any way 
tends to vary the terms of a written instrument. 

Q. Now, there is some evidence in the record that this 
deed was delivered to J. E. Frost, when was that delivered 
to him? A. I do not know, shortly after I received it I 
suppose, I don’t know just when it was delivered to him. 

Q. Do you remember how it was delivered to him? A. 
Yes, I remember that—it was sent in a letter, I suppose I 
must have the letter some wheres. 

31 Heydrick promised J. E. Frost that he would pay 
the taxes and look after the farm. Since 1919 Hey¬ 
drick has paid taxes and received income from it. The 
Honaker farm cost Heydrick some $35,000. 

Mr. Heydrick further testified that Frank Knell and Jake 
Hamon in 1919 undertook to construct a. railroad from 
Wichita Falls to Dublin, Texas. Heydrick put in $27,000 
with Kell. In 1920 $10,000 was returned to Heydrick 
with the distinct understanding that it was to be returned 
if money was needed for the construction and there was 
no doubt that the money would be needed. He would be 
called upon for money later, perhaps not all of the $10,- 
000.00 and perhaps more. 

In 1921 when Kell advised Hevdrick that thev were get- 
ting under way and that he would call upon Heydrick about 
the first of the month, Heydrick said that he would not be 
able to put in any money and asked Kell to buy his interest. 
Kell, who was uncertain at the time whether the transac¬ 
tion would result in a profit or a loss, fixed the price and 
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paid Heydrick $22,000.f9 for his interest. HeydriCk took 
the money. 

Frank Kell, a resident of 'Wichita Falls, Texas, wa^ called 
as a witness in behalf of the petitioner and testified that he 
was in the milling- and railroad business, having 

32 built 346 miles of railroad during 1906 to 1912; that 
Kell and his associates entered into a contract with 

Jake L. Hamon and his associates wherebv each Was to 

V 

furnish 50% of the capital for the construction of la rail¬ 
road from Xew Castle, Texas, through Breckenriidge to 
Dublin, Texas, and to purchase the stock of Wichita Falls 
and Southei-n Railroad Company, which was a railroad 
from Wichita Falls to New Castle. A bond was secured 
from the people of Breckenridge obligating them to furnish 
the railroad with terminal grounds and certain rights of 
way. In turn a bond was executed by Hamon as th@ prin¬ 
cipal, and Kemp, Kell and Perkins as sureties, that tljie rail¬ 
road would be built. An additional bond was entered into 
w’ith Kemp and Kell as principals, and Hamon as Surety, 
that the railroad would bo built from New Castle to Breck¬ 
enridge. The bond executed by Kemp and Kell to build 
the road from Breckenridge to New Castle was in the 
amount of $100,000. 

When the railroad was completed from Dublin almost to 
Breckenridge, a difference arose between Kell and hik asso¬ 
ciates and Hamon and his associates. Kell sought an op¬ 
portunity to sever relations vith Hamon and on Sep^mber 
1, 1920 reached an au'reement whereby Kell and his asso- 
ciates sold their investment in the road then constructed to 
Hamon and his associates for $1,050,000 and assumed the 
liability of building the railroad from Breckenridge 

33 north to New Castle. Kell and his associates also 
assumed the full liability to purchase the stock of 

the Wichita Falls and Southern Raihvay which ran from 
Wichita Falls to Dublin, and they also relieved Hamon and 
his associates of their liability under the bond -whibh had 
guaranteed to the communities on the line that the rail¬ 
road would be built. The building of the railroad from 
Breckenridne north to New Castle was a hazardous and 

v../ I 

costly undertaking because of the difficulty of bridging the 
Brazos River, the bareness of the country and the fact that 
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no survey had been made. Lr.bor and material were 
scarce and hard to get, steel vas particularly scarce, so it 
was impossible to know what tlie road was going to cost. 
The steel bridge over the Brazos was completed in 1921 and 
cost $125,000.00. 

Under the agreement of September 1, 1920, Hamon and 
liis associates assumed all the outstanding construction 
bills contracted during the building of the southern end of 
the railroad and paid to Kell and his associates $1,050,000. 
The Xational City Bank had loaned to Ilamon the $1,050,000 
which was paid to Kell and his associates. Hamon died 
before all the construction bills had been paid. His estate 
became insolvent and the Xational Citv Bank was at first 
inclined to lose what it had in the i-ailroad and not pay any 
more bills. Kell and his associates finally convinced the 
Xational City Bank that the property was worth 
.34 more than the unpaid bills, and in December 1925 
the Xational City Bank took over the property. At 
that time ^Ir. Kell sent all papers regarding the transac¬ 
tion to the attorney of the Xational City Bank. Kell and 
his associates had been sued and paid quite a number of the 
construction accounts and thev were not relieved of their 
contingent liability of the unpaid bills until the National 
Citv Bank took over the railroad in 1925. 

At the time the $1,050,000 was received from Hamon, 
Kell and his associates had invested $758,869.30 in the enter¬ 
prise. Kell and his associates received $291,130.70 in ex¬ 
cess of what they had invested but had the obligation of 
completing the railroad between Breckenridge and New 
Castle. $10,000 was loaned to each shareholder but a3 
construction progressed they were compelled to return it. 
Mr. Kell’s own words in describing the incident are: 

“As it was distributed to the stockholders it was done 
so with the distinct understanding that as soon as construc¬ 
tion actually started and we started to paying bills that the 
money would be refunded and additional sums paid as the 
construction went on, until we completed the railroad; it 
was delivered to each subscriber in the ratio of $10,000 to 
each share, with the distinct understanding that it was only 
a temporary loan, and was to be paid back to us with addi¬ 
tional sums as we might need them for the finishing of the 
railroad. * * *” 

“I explained the deal to every one of them.” 
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Mr. Kell did not personally supervise nor inspect the 
book entries dealing with the transaction. By stipulation 
between counsel it was agreed that the railroad’s 
35 books carried two entries regarding the receipt of 

$1,050,000 from Hamon. They were as follows: 

1 

Sept. 1, 1920.—City National Bank. $1,050,000.00 

Jake Hamon-Sale Ranjjjer Ky. 

interest subscription account. $p..050.000.00 

Sept. 1, 1920.—For sale by Frank Kell and | 

associates of their interests 

in W. F. R. & F. W. R. R. | 

to Jake Hamen as of 

Sept. 1, 1920, including 

the Liberty Bonds placed | 

with Frisco R. R. interests 

on L. B. to accrue to F. 


Kell and associates to Au¬ 
gust 31, 1920, inch | 

City National Bank. 1.050,(>00.00 

W. F. R. & F. W. R. R. I 025,000.00 

S. L. and S. F. R. R. I 150,000.00 

Profits and Loss. > 275,000.00 

In 1920 when the $1,050,000 was received it was impos¬ 
sible to determine if there had been a profit or loss. Mr. 


Kell stated: 

* 


“If we had have closed the transaction out and had not 
assumed the liability of going ahead with the investment 
we would have had that much profit, it was not a closed 
transaction, our liability still existed to build a railroad, 
our liabilitj^ still existed on the Breckenridge contract and 
we don’t know to this day that we have a profit on this 
investment as it is not vet a closed transaction.” ! 

I 

Kell and his associates were a partnership or joint ven¬ 
ture. They proceeded to spend money in the coristruction 
of a road from Breckenridge to New Castle. They 
36 were incorporated late in 1920. The cost of that 
road was charged by the associates and tlie subse¬ 
quent corporation to capital accounts and those items still 
appear on the corporation’s balance sheets as capital assets. 
The cost of building a road is not always a los$ and the 
witness hopes that this one will not be. I 

J. J. Perkins, a witness called in behalf of the petitioner, 
testified that he had been a resident of Wichita Falls since 
1909; that he was one of the contributors to building of the 
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railroad, and vas reasonably familiar with the negotiations 
with Mr. Hamon. 

Mr. Perkins further testified that Mr. Kell and his asso¬ 
ciates and Mr. Hamon and his associates were each to bear 
one-half of the cost of building the railroad. The associa¬ 
tion with Mr. Hamon was so unsatisfactory, however, that 
the two interests severed relationship, with Kell and his 
associates assuming the liability to construct the railroad 
from Breckenridge to New Castle, relieving Hamon and 
his associates of the liability under the Breckenridge-New 
Castle contract and to take over the common stock of the 
Wichita Falls-Southem Railwav which we all owned and 
Hamon and his associates assuming the liability for the 
completion of the railroad from Breckenridge to Dublin. 
At the time relationship was severed Hamon paid Kell and 
his associates $1,050,000. 

37 After the $1,050,000 had been received a meeting 
of the Kell associates was held at which time the 
■witness suggested that a part of the money be returned to 
each unit holder, subject to recall when needed. After a 
discussion of the situation $10,000 was distributed to each 
unit holder. 

Mr. Perkins on cross-examination testified he had not 
been taxed on the railroad transaction in 1920 and had 
signed an agreement with the Treasury Department closing 
his tax ease. 

A copy of the map of the railroad as introduced in evi¬ 
dence is attached hereto and made a part of this statement 
of evidence. 

The Board’s findings of fact, to the extent that they are 
not inconsistent with the evidence detailed in this statement, 
are fully supported by evidence adduced before the Board 
and omitted from this statement. 

ROBERT ASH, 

THOMAS J. REILLY, 

Counsel for Petitioner. 

Oct. 8, 1928, the foregoing Statement of Evidence ap¬ 
proved and ordered filed. 

(S.) JOHN B. MILLIKEN, 

Member U. S. Board of Tax Appeals.. 
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Now, November 7, 1928, the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Aj^peals. 

38 Filed Oct. 4,1928, United States Board of Tax 

Appeals. 

j 

United States Board of Tax Appeals. | 

Docket Nos. 4120, 5503. 

L. C. Heydeick, Petitioner, | 

V. 

DAvm H. Blaie, Commissioner of Internal Revenue, 

Respondent. 

Designation of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, on or before October 12, 
1928, transmit to the clerk of the Court of Appeals of the 
District of Columbia certified copies of the follomng docu¬ 
ments in the above entitled case: 

I 

1. Docket entries of proceedings before the UnitM States 
Board of Tax Appeals. 

2. Second amended petition filed February 1, 1927.. 

3. Answer to second amended petition contained at 
bottom of page 2 and first half of page three of reporters 
minutes of proceedings held February 2, 1927. 

4. Findings of fact, opinion and decision of the Board. 

5. Stipulation under paragraph (d), section 1002 of the 
Revenue Act of 1928, that the review of this case shall be 

by the Court of Appeals of the District of Columbia. 

39 6. Petition for review with amendment to each 
assignment of error by adding thereto the fallowing: 

“Which decision is unsupported by any evidence.” 

7. Statement of evidence as contained in Amen<ied State¬ 
ment of Evidence, filed September 27, 1928, and Settled by 
Hon. John B. Milliken, October 4, 1928. 

5—4874a 
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The foregoing to be prepared, certified, and transmitted 
as required by law and the rules of the Court of Appeals of 
the District of Columbia. 

ROBERT ASH, 
Attorney for L. C. Heydrich. 

October 4, 1928. 

Now, November 7, 1928, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tux Appeals. 

40 Filed Oct. 31, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Numbers 4120 and 5503. 

L. C. Heydrick, Petitioner, 

V. 

CoaiMissioxER OF IxTEEXAL Revexue, Respondent. 

Amended Supplemental Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to include in the transcript of 
record to be certified to the Court of Appeals of the Dis¬ 
trict of Columbia in the above-entitled cause in addition to 
the documents designated by the petitioner in his praecipe 
for record heretofore filed herein and in lieu of those desig¬ 
nated by the respondent in his supplemental praecipe filed 
herein on October 11, 1928, the following documents: 

1. Certificate of exception to order allowing amendments 
to assignments of error on review and inclusion of state¬ 
ment of evidence in transcript of record. 

2. This amended supplemental praecipe. 

Dated at Washington, D. C., this 31st day of October, 
1928. 

C. M. CHAREST, 
H., 

General Co%msel, Bureau of Internal Revenue. 
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Now, November 7, 1928, the foregoing Amended! Supple¬ 
mental Praecipe certified from the record as a true' copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk Board of Taco Appeals. 

j 

41 Filed Oct. 31, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

I 

Docket Numbers 4120 and 5503. | 

L. C. Heydbick, Petitioner, 


CoMMissioxEE OF IxTEBNAL Revexue, Eespondent. 

Certificate of Exception to Order Alloiving Amendments to 
Assignments of Error on Review and Inclusion of State¬ 
ment of Evidence in Transcript of Record. 

\ 

Be it remembered that the respondent herein dul|y lodged 
with the Clerk of this Board on September 22, 1928, his 
objections to the narrative statement of evidence proposed 
by the petitioner to be included in his transcript of record 
for review; that the respondent’s first objection ivTas: 

“The petitioner herein is not entitled to have included 
in the record for review to be certified to the Court of Ap¬ 
peals of the District of Columbia any statement of ‘evidence 
whatever for the reason that his assignments of error 
detailed in his petition for review herein include no assign¬ 
ment with respect to the admission or rejection of evidence, 
or to the effect that the finding of the Board is unsupported 
by any evidence. The petitioner’s assignments of error, 
and each of them, charge the Board with errors pf law in 
connection with its conclusion based upon its findings of 
fact which stand unchallenged”: 

that the respondent’s second objection specified in detail 
fourteen particulars in which the statement of evidence as 
proposed by the petitioner should be modified if ^y such 
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statement was to be included in the transcript of record for 
review; that thereafter, and prior to September 26, 1928, 
the petitioner and the respondent agreed upon all changes 
to be made in the proposed statement of evidence pursuant 
to the respondent’s second objection. 

42 Be it further remembered that thereafter, and on 
September 26, 1928, a hearing on the respondent’s 

first objection was held before the Honorable John B. Mil- 
liken. Member of the Board, at which time the petitioner 
made a motion seeking leave to amend his petition for re¬ 
view by inserting at the end of each assignment of error 
the words “which decision is unsupported by any evidence,” 
to the allowance of which motion the respondent then and 
there duly objected on the ground that the cause was then 
pending in the Court of Appeals of the District of Colum¬ 
bia, that the time for filing a petition for review herein and 
for assigning error to the Board had expired, that the de¬ 
tailed statement of evidence as agreed upon had been de¬ 
veloped with a view to the petitioner’s assignments of error 
as they then stood, that the Board had jurisdiction of the 
cause only for the purpose of certifying to the Court of 
Appeals without change its established record, and that the 
Board was without jurisdiction to grant the petitioner’s 
motion. The issues raised at this hearing were taken under 
advisement by the Board with the suggestion that the re¬ 
vised statement of evidence as agreed upon be signed by 
both parties and filed with the Clerk of the Board, and 
with the understanding that an exception would be noted 
by the Board on behalf of the petitioner if the Board should 
decide the issues in favor of the respondent and that an 
exception would be noted by the Board on behalf of the 
respondent if the Board should decide the issues in favor 
of the petitioner. 

Be it further remembered that the agreed statement of 
evidence duly signed by both parties was lodged with the 
Board on September 27, 1928; and that thereafter, 

43 and on October 4, 1928, the Board ruled upon the 
issues reserved as follovrs: 

“The motion made at the last hearing by counsel for 
petitioner to amend the petition in the respects set forth 
in the record will be allowed; likewise the motion of the 
respondent to deny to the petitioner the right to an oral 
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statement of evidence vill be denied; the oral statement 
of evidence ^\'ill accompany the petition on review, such, 
statement being that lodged with the Board on September 
27, 1928.” i 

Dated at Washington, D. C., this 31st day of October, 
1928. ! 

(Signed) JOHN B. MILLIKE^ 

Member U. S. Board of Tax Appeals. 

C. M. CHAREST, 

H., I 

General Counsel Bureau of Internal Reveri^e. 

Statement agreeable to me as shoeing what transpired. 
(Signed.) ROBERT ASH, 

Attorney for Petitioner 

i 

Now, November 7, 1928, the foregoing Certificate of Ex¬ 
ception certified from the record as a true copy. 

[Seal U. S. Board of Ta.x Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


44 United States Board of Tax Appeals. 

I 

Docket Nos. 4120 and 5503. 

L. C. Heydeick, Petitioner, 

I 

V. j 

CoMMissioNEE OF IxTEEX.4L Revexue, Respondent. 

Order Enlarging Time. \ 

i 

On motion of counsel for the petitioner and for good 
cause shown, it is ' 

Ordered that the time for preparation of evidence and 
transmission and delivery of record paper sur petition for 
review of the above entitled proceeding in the Court of 


i 

i 
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Appeals of the District of Columbia be and is hereby ex¬ 
tended to October 12,1928. 

(Signed) JOHN STERNHAOEN, 

Member V. S. Board of Tax Appeals. 

Washington, D. C., July 30, 1928. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


45 United States Board of Tax Appeals. 

Docket Xos. 4120 and 5503. 

L. C. Heydkick, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to November 15, 1928. 

(Signed) B. H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., October 30, 1928. 

Certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk. 
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46 United States Board of Tax Appeals. | 

Docket Nos. 4120 and 5503. ! 

i 

i 

L. C. Heydrick, Petitioner, I 

i 

V. 

Commissioner of Intern.\l Revenue, Respondent. 

Order Enlarging Time. 

I 

For cause appearing of record, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is; hereby 
extended to November 15,1928. 

(Signed) B. H. LITTLETO^^, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., October 30,1928. 

A true copy. Teste: ! 

B. D. GAMBLE, 

Clerk. 

I 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Nb. 4874. 
L. C. Heydrick, appellant, vs. Commissioner of Internal 
Revenue. Court of Appeals, District of Columbia.' Filed 
Nov. 15, 1928. Henry W. Hodges, clerk. 
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No. 4874. 

I 

L. C. HEYDRICK, Appellant, 

vs. 

I 

COMMISSIONEE OF INTERNAL REVENUE, 

Appellee. 


BRIEF FOR APPELLANT. 


Previous Opinion in the Present Case. 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 13-19), reported in 
7 B. T. A. 950. i 

Jurisdiction. 

The appeal involves income taxes for the calendar 
years 1919 and 1920 and is taken from a decision 
(order of redetermination) entered by the UnRed 

ly 
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States Board of Tax Appeals, December 13, 1927. 
The case is brought to this Court by petition for re¬ 
view filed June 12, 1928 (K. 21), pursuant to Sections 
1001, 1002 and 1003 of the Revenue Act of 1926, 44 
Stat. 9,109,110. 

Questions Presented. 

1. Did the Appellant incur a loss of $22,578 in 1919, 
resulting from the disposition of the “Honaker Farm” 
to J. R. Frost? 

2. Is there any evidence to support the Board’s 
finding that the loss mentioned in paragraph 1 w^as 
not incurred? 

3. Is the Appellant entitled to deduct as expense in 
1919 the amount of $12,818, which represents the value 
of the “Honaker Farm” deeded to J. R. Frost in 
payment for services rendered? 

4. Is there any evidence to support the Board’s 
finding that the Appellant is not entitled to the ex¬ 
pense deduction mentioned in paragraph 3 ? 

5. Should $10,000 advanced to Appellant by Frank 
Kell in 1920 be included in taxable income? 

6. Is there any evidence to support the Board’s 
finding that the $10,000 mentioned in paragraph 5 was 
income for 1920? 

Statement of Pacts. 

Hoxaker Farm— ^Loss Deduction. 

Petitioner is an individual residing at Wichita 
Falls, Texas. During 1919 and 1920 he was engaged 
in oil producing and sundry other businesses. 
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In 1919 and prior thereto, the Appellant purchased 
many oil leases in the vicinity of Eastland, Texas, and 
in so doing employed as his agents two lawyers, father 
and son, named J. R. Frost and Cyrus Frost, respec¬ 
tively. He had no w’ritten contract with the Fro^s 
concerning their compensation, hut there existed an 
oral understanding that when the leases were sold, tlie 
Frosts would receive a percentage of the profits in 
payment for their services. 

In the latter part of November, or the first part of 
December, 1919, the son, Cyrus Frost, went to Wichita 
Falls to secure a settlement from the Appellant fpr 
services rendered to date. The Appellant had no 
funds with which to make payment, but offered to deed 
to Cyrus Frost the property known as the “Honaker 

Farm” in satisfaction of services rendered to date. 

1 

Appellant had purchased the farm for $35,496 and ^ts 
value at the end of 1919 was $12,818. (There is no 
dispute as to the amounts.) Cyrus Frost refused to 
accept the farm in pa 3 anent for his services. 

The Appellant then made an agreement with the 
father, J. R. Frost, whereby the elder Frost agreed 
to accept the farm at a value of $12,818 in paymeint 
of fees. The elder Frost requested that the deed |to 
the farm run to the younger Frost, but that it be given 
to the elder Frost. 

Appellant executed a deed to the farm December 3l, 
1919, and named the younger Frost as grantee. The 
deed was recorded in Wichita County, Texas, Janualy 
5, 1920, and after being recorded was returned to the 
Appellant who mailed it to the elder Frost. 

22/ 
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The elder Frost dropped dead in 1922 and the deed 
to the Honaker Farm was found among his papers by 
his son. The title to the farm still stood in the name 
of the younger Frost when testimony was taken in 
1926. 

The testimony which develops the above mentioned 
facts is in no way contested by, or in conflict with, any 
other evidence in the ease; and consists largely of the 
testimony of the Appellee’s witness Cyrus Frost. 

In his income tax return for 1919 the Appellant de¬ 
ducted as a loss the difference between the cost of the 
farm, $35,496, and its value at the time it was deeded 
to Frost, $12,818. 

Honaker Farm—Expense Deduction. 

Appellant also claimed as a deduction, on account 
of expenses paid, the sum of $12,818, which was the 
value of the farm deeded to Frost in payment for 
services rendered, and accepted by the elder Frost at 
that value. 


Railroad. 

Prior to 1919 the Wichita Falls and Southern Rail¬ 
way build a railroad from Wichita Falls to New¬ 
castle, Texas. In 1919 several individuals conceived 
the idea of extending the railroad from Newcastle to 
Dublin, thus providing that territory with a connection 
from Wichita Falls to Dublin, Texas, and with the 
Frisco lines at the latter place. 

Frank Kell and his associates, including Appellant, 
agreed to bear one-half of the cost of constructing the 
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railroad, and one Jake Hamon and liis associates 
agreed to bear the other half. The interests in ihe 
venture headed by Kell were represented by twenty- 
four units or shares. The Appellant was the owner 
of one unit, or one-twenty-fourth interest. ' 

By 1920 the construction of the road which had 
started at Dublin had progressed nearly to Jim Kum, 
which is past Breckenridge, when a disagreement 

i 

arose between the Kell and Hamon interests. 

On September 1, 1920, Kell and his associates, 
by contract, transferred to Hamon and his asso¬ 
ciates their interest in the road from Dublin; to 
Breckenridge. The contract provided that Hamon 
and his associates pay Kell and his associates $1,050,- 
000 in cash, and that Hamon and his associates would 
pay all construction bills and all liabilities incurred 
in the construction of the road from Dublin to Brfeck- 
enridge. The contract further provided that Kell and 
his associates would complete the railroad from 
Breckenridge to Newcastle. 

I 

The contract affected Kell and his associates in ;two 
ways. First, they transferred to Hamon and hisi as¬ 
sociates their equity in the portion of the road al¬ 
ready constructed. Secondly, they assumed the lia¬ 
bility of Hamon and his associates for one-half ofi the 
cost of constructing the northern portion of the rail¬ 
road. The cost of building the northern portioh of 
the railroad could not be determined nor approxi¬ 
mated on the date the contract was signed, as! the 
bridging of the Brazos River was a hazardous under¬ 
taking and no one would venture an estimate. 
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In addition to the obligation under the contract 
■with Hamon and his associates that the railroad 
■would be completed Kell and his associates were, and 
had been since the project started, under bond to citi¬ 
zens of communities on the line to finish the railroad. 
The railroad "was not finished until some time subse¬ 
quent to 1920, and the cost of its completion was not 
kno'wn until after that year. 

Subsequent to 1920 Kell and his associates were 
sued and judgments recovered against them as part¬ 
ners of Hamop for some of the debts of the Hamon 
interests incident to the construction of the railroad 
from Dublin to Breckenridge. 

The National City Company of New York had 
loaned money to the enterprise and finally, in 1925, 
took over the railroad. It was not until 1925 that Kell 
and his associates were relieved of liabilitv and knew 
whether or not a profit had been realized on the enter¬ 
prise. In 1920 it "Was impossible to determine if there 
had been a profit or loss. 

In 1920, after the receipt of the $1,050,000 from 
Hamon and his associates, $10,000 per unit was ad¬ 
vanced to each of the Kell associates, -with the under¬ 
standing that when the construction progressed the 
money was to be repaid together with such additional 
sums as might be necessary to finish the railroad from 
Breckenridge to Newcastle. 

In 1921, when construction got under way, Kell ad- 
•vised Appellant he would call upon him for the money 
advanced. Appellant then requested Kell to buy his 
interest, which he did, for $22,000.89, resulting in a 
profit to the Appellant in 1921 wi the sale of his in- 
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terest of $5,000.89. At the time of the sale of Appel¬ 
lant’s interest it was uncertain whether the transac¬ 
tion would result in a profit or a loss. 

The United States Board of Tax Appeals affirmed 
the Appellee and held that the $10,000 advanced! to 
Appellant in 1920 was taxable income to him in that 
year. 

The testimony wliieh develops the above-mentioned 
facts is uncontested by, or in conflict with, any other 
evidence in the case. ! 

i 

Summary of Argument. ' 

The Appellant insists that this case involves only 
a question of the law of evidence concerning the de¬ 
gree of proof necessary to show: 

The Appellant suffered a loss in disposing of the 
Honaker Farm, which cost $35,496, at a value of $12,- 
818. 

The Appellant is entitled to deduct as expense the 
amount of $12,818 paid for services rendered. 

The railroad transaction was not closed in l|920 
and it was impossible at the close of that year to de¬ 
termine whether or not appellant realized a profif on 
the transaction. 

In this case all the testimony adduced at the hear¬ 
ing, including that introduced by the Appellee, fully 
supports Appellant’s views and is uncontradicted; 

i 

ARGUMENT. | 

Can the Board of Tax Appeals wholly disregard 
uncontradicted testimony and reach a conclusion in 
direct conflict with the evidence? 


1 
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It is admitted that the burden of proof before the 
Board is on the taxpayer (Board’s Rule 30) and that 
the determination of the Commissioner of Internal 
Revenue is prim a facie correct. At the trial, counsel 
for the Appellant overcame this presumption by the 
introduction of competent evidence. 

“• * * a presumption cannot in itself pos¬ 

sess probative weight, but merely necessitates 
evidence to meet the prinia facie case which it 
creates; that when the function of a presump¬ 
tion of law sustaining the burden of evidence 
is ended bv the introduction of rebutting testi- 
mony the presumption of law disappears, leav¬ 
ing in evidence the basic fact * * *” (22 

C. J. 156). 

In this case the c%'idence includes testimony of three 
witnesses for the appellant and one witness for the 
appellee and was uncontradicted and not weakened 
by cross-examination. 

Briefly, the evidence shows: 

Honaker Farm. 

Heydrick owed the two Frosts money for services 
rendered (R. 26, 27). In December, 1919, when settle¬ 
ment was sought with Heydrick he was “broke” and 
could not pay in cash (R. 26, 27, 28). The farm was 
accepted by the elder Frost in payment for services 
rendered. The deed to the farm was found among the 
elder Frost’s papers at the time of his death, and 
title still remains in the younger Frost (R. 26, 27, 28). 
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Railroad. 

Kell and his associates were under bond to complete 

I 

the railroad, the cost of which could not be estimated 
(R. 29, 30, 31). Hamon and his associates were to 
pay all construction bills for the southern portion of 
the road. Hamon died, his estate was insolvent, and 
Kell and his associates were sued and compelled to 
pay some of the bills. It was not until 1925, when the 
National City Company took over the project, that 
Kell and his associates were relieved of liability on 
the bills assumed by Hamon (R. 29, 30, 31, 32). 

In 1920 when the $10,000 was advanced to Heydrick 
it was with the distinct understanding it was to be re¬ 
turned as construction progressed and the money 
needed. In 1921 the return of the $10,000 was de¬ 
manded (R. 28, 30). 

Despite this uncontradicted evidence the Board de¬ 
cided against the appellant although no reason for so 
doing was given and no citations of authority men¬ 
tioned. Counsel believed four uncontradicted witnesses 
were enough to prove appellant’s contentions. 

“That uncontroverted evidence must be'ac¬ 
cepted unless contrary to natural or physical 
laws, opposed to common knowledge or in¬ 
herently improbable is fully established” (23 

C. J. 47). 

The Board itself has recognized the rule in the Case 
of Anita M. Baldwin, 10 B. T. A. 1198, 1201, when it 
stated: 
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“As observed by Justice Brewer in the above 
cited case (Montana Ev, Co. v. Warren, 137 
U. S. 348): 

“ ‘It is fully open to the adverse party, if not 
satisfied with the values given, to call witnesses 
in the extent of whose knowledge and weight of 
whose opinion it has confidence.’ 

“This respondent did not choose to do. We 
are thus confronted with a record in which not 
merely the preponderance but ail of the evi¬ 
dence supports petitioner’s contention. • * • 
if the adverse party neither weakens the testi¬ 
mony by cross-examination nor produces any 
evidence on his own behalf, the party producing 
the evidence should prevail.” 

Likewise, in State Safety Co., 13 B. T. A. 1385,1387, 
the Board said: 

“• • • have no right arbitrarily to ignore 
or discredit the testimony of unimpeached wit¬ 
nesses • * 

That the Board is inconsistent in the handling of 
fact cases and arbitrarily disregards the facts as 
proved by the evidence is shown by the opinion of the 
Circuit Court of Appeals for the Second Circuit in 
Rhode Island Hospital Trust Co. vs. Commissioner, 29 
Fed. (2nd) 339, which says: 

“For present purposes we assume that if the 
Commissioner and the Board of Tax Appeals 
exercised their discretion, on legal and reason¬ 
able grounds, this court could not substitute 
its discretionary judgment for that of the tax 
authorities. But if there was failure really to 
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exercise discretion, or error of law in its exer¬ 
cise—then the court must grant relief. Federal 
Trade Commission v. Pacific Paper Associa¬ 
tion^ 273 U. S. 52, 63; Silkerschein v. United 
266 U. S. 221, 225;” | 

i 

Continuing the Court stated: 

“The general result is that the case musti be 
remanded • • • tvith instructions to dpn- 

sider, legally and reasonably, in the light of the 
facts the claimed deductions from income.C 

In Chicago Ry. Eqpt. Co. v. Blair, 20 Fed. (2nd) ilO, 
12, the Circuit Court of Appeals for the Seventh Cir¬ 
cuit in reversing the Board on questions of evidence 
states: 

“It is a well known rule of law that trier^ of 
fact must be satisfied and convinced, if the evi¬ 
dence adduced, fairly considered, preponderates 
for or agai/nst a given proposition. When the 
evidence before a trier of fact ought to be con¬ 
vincing, he may not say that it is not.” 

In the case at bar there were four uncontradicted 
witnesses. When confronted with such a situation 
counsel would be unthoughtful of the trial judge who 
must read the record if he produced witnesses in un¬ 
limited numbers to offer cumulative evidence regard¬ 
ing the same facts. Under the Board’s decision in this 
case such procedure would be necessary in order, to 
sustain the burden of proof and protect the taxpay¬ 
er’s interest. Such, however, cannot and is not the 
law. ' 
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“The la'vr is that positive testimony uncon¬ 
tradicted, and not inherently improbable, is 
prima facie evidence of the fact which it seeks 
to establish, and the jury is not at liberty to 
disregard it.” {Broicn v. Peterson, 25 App. 
D. C. 359, 310; 33 W. L. E. 310.) 

“Undoubtedly, as a general rule, positive 
testimony as to a particular fact, uncontradicted 
by any one, should control the decision of the 
court.” {Quock Ting v. TJ. S., 140 U. S. 417, 
420.) 

ROBERT ASH, 

T. J. REILLY, 
Washington, D. C., 

Mimsey Building, 
Attorneys for Appellant. 

February, 1929. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1929 
No. 4874 

L. C. Heydrick, appellant 

V. 

Commissioner of Internal Revenue, appellee 

APPEAL FROM THE BOARD OF TAX APPEALS 


BBIEF FOB APPELLEE 


FREVZOirS OPINION IN PRESENT CASE | 

The only previous opinion in this case is that o£ 
the United States Board of Tax Appeals where twp 
cases were consolidated and heard together, which 
are reported in 7 B. T. A. 950. j 

JURISDICTION 


The appeal in this case is from a decision (ordef 
of redetermination) of the Board of Tax Appeals 
made and entered December 13,1927. (R. 19.) It 
is brought here upon an original and amended peti¬ 
tion for review and upon a stipulation filed Febru¬ 
ary 14,1928 (R. 20), pursuant to the provisions df 

( 1 ) 
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the Eeveniie Act of 1926, c. 27, Sections 1001,1002, 
and 1003,44 Stat. 9,109,110. 

QUESTIONS PBESENTED 

1. In the year 1919 appellant was indebted to 
J. R. Frost and C}t;-us Frost, lawyers, for profes¬ 
sional seiwices rendered. Cyrus Frost sought a 
settlement and appellant offered him a deed to the 
Honaker Farm, which had cost $35,496, at an al¬ 
leged value of $12,818. This offer was refused and 
appeilant subsequently and on December 31, 1919, 
made a deed to said farm in which he named Cyrus 
Frost as grantee without his knowledge or consent. 
The deed was recorded by api^ellant, January 5, 
1920, and thereafter mailed bv him to J. R. Frost 
and was discovered among the latter’s jpapers after 
his death in 1922. Appellant claims to have made 
the deed at the request of J. R. Frost and to have 
sustained a loss in 1919 of the sum of $22,568, the 
difference between the cost of the farm and the 
amount believed by him to be its value, and further 
claims an allowance as a business ex^Dense in said 
year of the sum of $12,818, the alleged value of the 
land. The question is whether or not appellant is 
entitled to, the deductions claimed under the pro¬ 
visions of Sections 214 (a) (4) or (5) and 214 (a) 
(1) of the Revenue Act of 1918. 

2. Was the sum of $10,000 received by appellant 
in 1920, as a distributive share of the proceeds of 
the sale of an interest in a railroad, taxable income 
for the year 1920 ? 
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STATTTTES IlfVOLVEl) 

Eevenue Act of 1918, c. 18, 40 Stat. 1057: | 

Sec. 210. That * * * there shall he 
levied, collected, and paid * * * upbn 

the net income of very individual a normal 
tax at the following rates: * * *. | 

Sec. 211. (a) That * * * in addition 
to the normal tax imposed by section 210 
of this Act, there shall be levied, collected, 
and paid * * * upon the net income; of 
every individual, a surtax equal to the stun 
of the following: * * *. i 

Sec. 212. (a) That in the case of an indi¬ 
vidual the term “net income” means the 

I 

gross income as defined in section 213, l^ss 
the deductions allowed by section 214. 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in section 
233) the term “gross income”— i 

(a) Included gains, profits, and income 

* * * of whatever kind and in what¬ 

ever form paid, or from professions, voca¬ 
tions, trades, businesses, * * * or the 

transaction of any business carried on for 
gain or profit, or gains or profits and incohae 
derived from any source whatever * * *. 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions:! 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 

year in carrying on any trade or business, 

* * * 

• I 

* « « « « i 
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(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in trade or business; 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business, * * *. 

STATEMENT OF FACTS 

These proceedings involve detennination of de¬ 
ficiencies in income taxes for the vears 1919 and 

•/ 

1920. The cases were consolidated and heard to¬ 
gether and the decision in both cases is for review. 
By stipulation the errors assigned before the Board 
were reduced to four, one of which, claimed on be¬ 
half of appellant, was sustained (R. 15), leaving 
three alleged errors for review in this court. (R. 
13.) The facts, as found by the Board of Tax 
Appeals, are as follows: 

Appellant is an individual residing at Wichita 
Falls, Texas, and during the years 1919 and 1920 
was engaged in the oil and sundry other businesses. 
In the year 1919, and prior thereto, he had pur¬ 
chased many oil leases in the ^'ieinity of Eastland, 
Texas, and had employed as his agents in the pur¬ 
chase of same two lawyers, father and son, J. R. 
Frost and Cyrus Frost, respectively. He had no 
written contract with his agents concerning the 
compensation to be received for services, but there 
existed an oral understanding that when the leases 
were sold the agents would receive a percentage of 
the profits in pa 3 rment for their services. (R. 14.) 
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In the latter part of November or first part of 
December, 1919, the son went to Wichita Fall^ to 
secure a settlement from appellant for services ren¬ 
dered to date. He was advised by appellant tiiat 
the latter had no funds with which he could make 
payment, but offered to deed him property known 
as the Honaker Farm in satisfaction of services 


rendered to date. Appellant had pui'chased Ithe 

i 

Farm at a cost of $35,496 and believed its value 
when offered to his agent to be $12,818. Cyrus 
Frost, after investigating the value of the Honaker 
Faim, advised appellant that he refused to accept 
the same in payment for his services. Subsequent 
to the conversation, appellant caused a deed to be 
executed to the Farm, naming Cyi‘us Frost as 
grantee. The deed was recorded by appellant in 
Wichita County, Texas, on January 5, 1920, knd 
after being recorded was mailed to J. R. Frjost. 
The latter died in 1922, and the deed was fo^md 
among his papers by his son, Cyrus Frost (R. 14) 
and bore date of December 31,1919 (R. 15). Cyrus 
Frost did not know appellant had deeded him the 
Honaker Farm until some time in the year 1920, 


and did not get actual possession of the deed pntil 
after his father’s death. He has never taken pos¬ 
session of the property, has not collected ori re¬ 


ceived any rents or revenue from it and has not 


paid taxes thereon. (R. 15.) Further, Cyrus Frost 


testified that “Did not return its value as a tax¬ 


able receipt for the reason that the farm wasn’t 







his.’ (R. 26.) Appellant has received the rents 
and revenues and has paid the taxes that have been 
paid on the property. (R. 15.) Appellant claims 
that in the above transaction he incurred a loss of 
$22,678 on the sale of the Honaker Faim in 1919 
and he also claims that he is entitled to a deduction 
as an expense for services rendered amounting to 
$12,818 in the same year. (R. 13-14.) 

Prior to 1919 the Wichita Falls and Southern 
Railway had built a road from Wichita Falls to 

V 

Newcastle, Texas. Several individuals conceived 
the idea of extending tlie railroad from Newcastle 
to Dublin, Texas, thus providing that territory with 
a connection from Vrichita Falls to Dublin, Texas, 
and with tlie Frisco lines at the latter place. 
(R. 15.) Two partnerships were to be organized 
to carry the construction of the road into effect. 
Frank Kell and his associates, including appellant, 
agreed to bear one-half of the cost of construction, 
and one Jake Hamon and his associates agreed to 
bear one-half of the C‘Ost of construction. The in¬ 
terests in the partnerships headed by Kell were to 
be represented by twenty-four units or shares, and 
appellant was the owner of one unit or a one twenty- 
fourth interest. (R. 16.) By 1920 the construc¬ 
tion of the road starting at Dublin had pro,gressed 
nearly to Jim Kiirn, Texas, and, therefore, past 
Breckenridge, Texas, when a disagreement arose 
between the Kell and the Hamon interests with 
the result that under an agreement dated Septem- 


i 

I 

I 

7 I 

i 

I 

ber 1, 1920, the Kell interests sold to the Hanlon 
interests, liberty bonds of a par value of $150,000 
and their 50% interest in the railroad from Dublin 
to the point then completed, for $1,050,000 in cash, 
the common stock of the Wichita Falls and South¬ 
ern Railway Company, and the assumption by the 
Hamon interests of all liabilities of whatever na¬ 
ture, in connection with that part of the project 
then built. It was further agreed that the Kell 
interests would assume all liability under an agree¬ 
ment under a bond in the amount of $100,000 with 
the City of Breckenridge, relating to the construc¬ 
tion of the road from Breckenridge to Newcastle. 
It was understood between the parties that the Kell 
interests intended to construct a railroad from 
Breckenridge to Newcastle. Entries on the books 

i 

of the partnership (Kell interests) are shown tm- 

i 

der date of September 1, 1920, with the sum of 
$275,000 credited to profit and loss. (R. 16.) ; 

A distribution at the rate of $10,000 per unit 
share was paid in cash to the several parties— 

I 

amounting to $10,000 to the appellant, with the oral 
understanding that the partners would be called; on 
for contributions when the railroad construction 
from Breckenridge to Newcastle required capital. 
(R. 17.) 

The Board of Tax Appeals determined the three 
issues here presented in favor of the appellee and 
from the order of redetermination this appeal is 
prosecuted. 

73007—29 - 2 
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SUMMABY OF ABGUMENT 

The order of redetermination of the Board of Tax 
Appeals was based on the facts and this court will 
not review such findings if based on any substantial 
evidence. W. K. Henderson Iron Works cf Supply 
Co. V. Blair, 25 F. (2d) 538. 

The execution and recording by the appellant of 
the deed, whereby he attempted to convey the Hona- 
ker Farm as a part payment of his claimed indebt¬ 
edness to the Frosts, was not a conveyance of that 
farm or its acceptance as part payment of the al¬ 
leged indebtedness. The action of appellant in mak¬ 
ing and recording the deed is tantamount to an at¬ 
tempt to force his creditor to accept, as part pay¬ 
ment, property other than money. Acquiescence on 
the part of the creditor is neeessaiy to complete 
such a transaction. Borland v. Nevada Bank of San 
Francisco, 33 Pac. 737, 99 Cal. 89; PJiilpot v. Grun- 
inger, 14 Wall. 570. Nothing passed by the deed 
and appellant, who, during the whole of the year 
1919, and thereafter, paid taxes on the property and 
took the income from it, suffered no possible loss. 
Since the attempted conveyance of the farm as part 
payment of a debt was wholly without effect, appel¬ 
lant may not charge off to expense in the year 1919, 
as payment on account of business indebtedness, the 
value of the farm as fixed by him in the year 1919. 

The $10,000 received by appellant in the year 
1920 as his distributive portion of the surplus real¬ 
ized by the Kell interests in the sale to the Hamon 
interests was income to the appellant in the year 
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1920. It represents gain derived from investment. 
Eisner v. Macomber, 252 U. S. 189. The agreement 
by appellant to engage in the enterprise of coili- 
pleting the railroad from Breckenridge to New¬ 
castle was a new undertaking of the Kell partner¬ 
ship and the evidence fails to disclose any loss iof 
any character incurred by the appellant in the ye^r 
1920 in regard thereto. 

ABGUMENT 

I 

The appellant concedes that the question before the 
court is a fact question and it is submitted that the 
board’s decision was based on substantial evidence a,hd 
is not subject to review 

I 

Appellant concedes the rule that the burden |of 
proof is on the taxpayer and that the determina¬ 
tion of the Commissioner of-Internal Revenue is 
prima facie correct. (Br. 8.) It is settled iW 
not alone on the authority of the rule he cites but 
on the decisions of the Supreme Court. United 
States V. Rindskopf, 105 U. S. 418; Wickwire Y. 
Reinecke, 275 U. S. 101. 

It is equally true that the courts will not review 
findings of fact when supported by any substantial 
evidence. W. K. Henderson Iron Works & Supply 
Co. V. Blair, 25 F. (2d) 538. | 

Appellant contends, however, that the findings of 
the Board of Tax Appeals are not supported by any 
evidence and he was allowed to amend his assi^- 
ments of error to include this statement over the pro¬ 
test of appellee. (R. 35-36.) He then claims that 
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the Board wholly disregarded tmcontradicted testi- 
money to reach a conclusion in direct conflict with 
the evidence (Br. 7), and cites authorities to the ef¬ 
fect that triers of fact may not arbitrarily ignore 
testimony of unimpeached witnesses. 

We shall show that the findings of the Board are 
supported by substantial evidence and that under 
the law the Board could reach no other conclusion 
than that announced. 

II 

The deed to the Honaker Farm was not a conveyance to 
either of the Frosts in 1919, and therefore no deduct¬ 
ible loss was sustained by appellant nor was business 
expense paid in that year 

The appellant takes the position in this case that 
the execution by him and the recording, also by 
him, of an instrument in the form of a deed wherein 
he was named as grantor and one Cyrus Frost as 
grantee, was a conveyance to Cyrus Frost of the 
property described in the deed in payment of an 
indebtedness due the two Frosts (Br. 8), and that 
this action on the part of appellant constituted a 
conveyance of the farm notwithstanding the fact 
that the grantee named in the deed had refused to 
accept the farm as part payment, did not receive 
the deed at any time, and knew nothing of its exe¬ 
cution until some two years thereafter. The evi¬ 
dence is vague, indefinite, and unconvincing, viewed 
from the angle of probability and human experience 
in like affairs. It is claimed that a farm which cost 
some $35,000 was willingly conveyed at one-third 
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that cost and so accepted by the lawyer creditors as 
l^art payment of an obligation due for professional 
services rendered the owner of the farm, which ob- 
ligation was never reduced to any definite amouiit 
by either the debtor or the creditor, the transactioin 

I 

being closed without a single word in writing other 
than as contained in the deed without the knovri- 
edge of the grantee named therein. , 

Payment of a debt, even if that which is tendered 
as payment is money, can only be accomplished by 
the mutual agreement of the parties to the transac¬ 
tion. The appellant here goes much further arid 
asks the court to hold that in a case where one of his 

I 

creditors has specifically and admittedly refused to 
accept something other than money as payment of 
the obligation due, the debtor can nevertheless ac¬ 
complish payment and force the creditors to acce]!)t 
by executing a conveyance of the property, lecord- 
ing the conveyance, and mailing or delivering it to 
elder Frost, all without the knowledge of the sq>n 
who is one of the creditors. The Frosts were npt 
partners (P. 26), and there is no authority shovfii 
for acceptance by the elder Frost which would biiid 
his son or discharge the debt due him. There was 
no deliverv of the deed to Cvrus Frost, and even 
though the eider Frost had agreed to accept the 
deed his act could not bind the son, and as to the 
elder Frost there was no delivery in 1919, for ap¬ 
pellant shows that he had the deed recorded Janu- 
arv 5, 1920, and thereafter mailed it to the elder 
Frost (R. 27-28), therefore if admitting arguendo 
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that the elder Frost was willing to accept the deed 
there was no constructive delivery in 1919, even on 
the theorv that the son was to be considered a 
trustee for the father. 

Appellant ignores the proposition that the ac¬ 
ceptance of the thing tendered in part pajunent of 
a debt is as fundamental as the tendering in order 
to accomplish payment. As was said in Borland v. 
Nevada Bank of San Francisco, 33 Pac. 737, 99 Cal. 
89, 94, 96, “PajTnent, like sale, can result only from 
the mutual agreement of the parties that the trans¬ 
action shall have that effect, and without such con¬ 
sent the transaction cannot be treated by the Court 
as a payment.” “The debtor can not make his 
creditor a forced purchaser of the property or com¬ 
pel him to exchange his obligation for the property 
transferred.” In an early case considered by the 
Supreme Court of the United States, Philpot v. 
Gruninger, 14 Wall. 570, the Court concisely stated 
this proposition in the course of its opinion by say¬ 
ing (p. 577) : “Nothing is consideration that is not 
regarded as such by both parties.” 

The claim that the elder Frost was willing to ac¬ 
cept the farm and, therefore, the conveyance to the 
son, while absolute on its face was for the benefit of 
the father, is an attempt to vary by parol the terms 
of a written instrument. This can not be done in 
the absence of fraud or mistake. Deupree v. Kib- 
ler (Iowa), 192 N. W. 842; Carson v. McCaskill, 99 
S. E. 108, 111 S. C. 516; Va7i Cott v. Jacklin, 226 
Pac. 460, 63 Utah 412. Appellant himself invoked 
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this rule at the hearing (R. 28). The fact that ap¬ 
pellant paid the taxes on the farm and received the 
income therefrom subsequent to the date of the 
alleged deed (R. 15), and that C 3 nrus Frost never 
considered the property his (R. 26) is further evi¬ 
dence of the knowledge of appellant that his efforts 
to settle with the Frosts by deeding the farm had 
failed. 

I 

It is, therefore, submitted as beyond question 
that appellant did not suffer a loss of $22,678 in 
1919 by the sale of the farm for there was no sale 
in that year and a fortiori there was no expense of 
$12,818 in that year for there was no pa 5 ment to 
the Frosts in that year for services rendered of any 
sum in so far as the record discloses, 

in i 

The sum of $10,000 received by the appellant in the year 
1920 as a distribution to him of the proceeds of the 
sale of the Kell railroad interests was income to him 
in the year 1920 | 

j 

Appellant contends that $10,000, received by him 
ill the year 1920 as a portion of the distribution of 
the proceeds of sale of the Kell interests to the 
Hamon interests, should not be included in his tax¬ 
able income for the year 1920 for the reasons thait at 
the time he received this money it was understood 
that it might be demanded back as construction 

j 

work on the road progressed and that it was uncer¬ 
tain whether the transaction would result in profit 
or loss to the investors and for the further reason 
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that in 1921 the return of the monev to be used in 
construction work on the railroad was requested. 
The question is not w’hether the appellant suffered 
a loss in the year 1920 or at anv other time with re- 
spect to his investment in the railroad project but 
whether or not $10,000 in cash coming into his hands 
in the vear 1920 shoTild be included in his income 
for that year; Income has been defined by the Su¬ 
preme Court of the United States in the case of 
Eisner v. Macoinber, 252 U. S. 189, as the gain de¬ 
rived from capital, from labor, or from both com¬ 
bined and it is submitted that the $10,000 here in 
question moved to the appellant as a result of his 
capital invested in the railroad project. This was a 
partial distribution to appellant of his aliquot part 
of the sum of $291,130.70, surplus over and above 
their total investment ($758,869.30) which the Kell 
interests received in the sale to the Hamon interests 
(R. 30). It was not a return of capital investment, 
or any part thereof, but arose strictly out of a sur¬ 
plus profit on the capital investment. The capital 
investment was not extinguished, as each of the Kell 
associates still retained an interest in the venture, 
and for all that appeared liad as much reason to an¬ 
ticipate losses. Mr. Frank Kell testified (R. 31) 
that at the time the monev was received from 
Hamon “it was impossible to detei-mine if there had 
been a profit or loss*’ and “If we had have closed the 

transaction out and had not assumed the liabilitv of 

• 

going ahead with the uivestment, we would have had 
that much profit * * * and we don’t know to this 


15 


day that we have a profit on this investment as it is 
not yet a closed transaction.” This testimony of¬ 
fered by petitioner negatives his claim that the sum 
he received in 1920 was not taxable income to him 
and establishes that he suffered no loss in 1920' bv 
reason of the Kell-Hamon transaction. i 

Appellant’s counsel seems to contend that the in¬ 
clusion of this item in taxable income was error, pot 
because the appellant did not get it but because it 
was not definite and certain that he would not have 

i 

to return it during the year or thereafter. He says 
in his brief (p. 9): I 

In 1920 when the $10,000 was advanced to 
Heydiick it was with the distinct under¬ 
standing it was to be returned as construc¬ 
tion progressed and the money needed. In 
1921 the return of the $10,000 was demanded. 

He then proceeds to argue that because this was 
the evidence before the Board, the Board erred in 
deciding against the appellant without citing any 
reason for overruling his contention that the item 
was not income in the year in which received. Nu¬ 
merous authorities are thereupon cited by the hp- 
peUaut to the effect that the Board of Tax Appeals 
is not at liberty to reach its findings of fact out of 
thin air but must consider the evidence offered and 

I 

consider'it in the light that it would be considered 

I 

by reasonable men. Just where that leaves the 
argument is not perceived because, if we grant the 
contention made, we are still faced with the propo¬ 
sition that the appellant received $10,000 in the year 
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1920. If it was not income to him, how does he 
denominate it? Merely to say that it was not in¬ 
come does not satisfy the burden of proof upon him 
to show why it was not income within the meaning 
of the law. As a matter of fact, the appellant re¬ 
tained the $10,000 and did not return it (R. 28), 
but, on the contraiy, it appears affirmatively that 
after the demand was made in 1921 for contribu¬ 
tions to the new project, appellant expressed inabil¬ 
ity to join his associates and thereafter sold his 
interest to Kell (R. 29), 

CONCLUSION 

It is submitted in conclusion that the burden of 
proof has not been sustained by appellant; that 
there was ample evidence before the Board of Tax 
Appeals on which the Commissioner was sustained 
and the court will not interfere with such findings 
but will affirm the decision. 

Sew ALL Key, 

F. Edward Mitchell, 
Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue. 

Rorert L. Williams, 

Special Attoryiey, 

Bureau of Internal Revenue. 

Of Counsel. 

Septiimber, 1929. 
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